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Why do we need the Child Justice Bill? 

The Constitution: Specific rights for children are provided for in s28 of the South African Constitution. “A child’s best interests are of paramount importance in every matter concerning the child” (s 28(2)).  This means also that when a child has come into conflict with the law, the child’s best interests are most important, more important than any other consideration. At present, the legislation governing our criminal justice system is not equipped to ensure that this is so. 

Our constitution also says that children should only be detained as a measure of last resort and for the shortest possible period of time (s 28(1)(g)), where they are accused of committing an offence. Children, who are detained, must also be held separately from persons over the age of 18 years and must be treated in a manner and kept in conditions that take account of the child’s age. 

These special protections for children who come into contact with the criminal justice system required by the Constitution need to be brought into reality. Enactment of the Bill will provide the legislative framework for doing so. 

International obligations: South Africa has ratified the United Nations Convention on the Rights of the Child (CRC) and the African Charter on the Rights and Welfare of the Child. Both documents have specific articles dealing with child justice – articles 37 and 40 of the CRC and article 17 of the Charter. South Africa has an obligation to ensure that its domestic laws comply with the provisions contained in these international and regional treaties. 

Other international documents lay down certain standards for children in conflict with the law, with which South Africa as a country embracing human rights, should comply. These are the United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Riyadh Rules) and the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules). 

The Bill goes a long way to provide for a criminal justice process specific to the needs and situation of children who are in conflict with the law, to avoid their being dealt with in a manner inappropriate to their age.

Certainty and consistency to ensure justice in practice: The Bill, while keeping most features of our present criminal justice process, introduces a number of new concepts and procedures, some of which are presently used in practice but are not provided for in legislation. Because the child justice system at present is not governed by legislation, uncertainty and inconsistency are constant dangers. We need legislation to ensure that all children in conflict with the law are dealt with consistently, fairly and appropriately. 
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How much consultation has gone into the Child Justice Bill?
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What does the Child Justice Bill say about legal representation?

The Child Justice Bill provides that a child is entitled to legal representation in any of the procedures envisaged. Where a child is placed in detention to await trial after the preliminary enquiry, the child must be provided with legal representation at state expense and may not waive this right, if the probable sentence involves a residential requirement or if the child is younger than 14 but criminal capacity has been established. The Bill provides that accredited legal representatives only may be appointed at state expense.

The majority of children said that having a lawyer would influence the result of a child’s case positively, when they were consulted in the drafting process before the Bill was introduced to Parliament. However, a significant minority were worried that lawyers might influence children to plead guilty, did not trust state lawyers, and felt they were better off speaking for themselves. 

This may be because less than half the children who had been through the criminal justice system felt that the lawyers who represented them knew anything about diversion or children’s rights. These children especially felt that ALL lawyers representing children should undergo special training.  This means that even those who are not paid by the state should have special skills and be accredited. 

All legal representatives acting for children should therefore be specialised, and accredited as such. Certain types of skills and knowledge are necessary in representing children, such as the skill of explaining concepts, taking instructions, and having knowledge of child development issues as well as diversion options. 

It is in a child’s best interests to be represented by a lawyer who has acquired the accreditation designed to ensure such specialisation. Children said this should include training in crime prevention, children’s rights, communication skills specifically targeted at how to speak to young people, diversion options, child justice, child psychology and how to prepare a child for court proceedings.

Getting Legal Aid representation can often lead to delays in criminal justice proceedings. The requirement that children be represented through Legal Aid should not be allowed to have the unintended result of delaying proceedings for a child.  

The original version of the Bill contained a provision creating an obligation on child justice personnel to facilitate speedy access to legal representation at state expense. This is important if the provisions regarding legal representation are not going to have an unintended negative consequence of delaying the conclusion of matters involving children.
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What is assessment?

Assessment is an evaluation process, occurring after the arrest of a child, which is designed to evaluate the circumstances of the child and the circumstances of the child’s alleged commission of an offence, with a view to formulating appropriate recommendations. 

The Child Justice Bill provides that a compulsory assessment procedure by a probation officer must take place as soon as possible after arrest of a person thought to be a child and before a preliminary enquiry is held. The probation officer must in the assessment determine the probable age of the child; establish the prospects for diversion; determine whether the child is in need of care; and formulate recommendations for the release of the child that, where possible, will avoid pre-trial detention. Assessment increases the prospects for early release of children and gives children a greater chance to be considered for diversion. 

Although assessment is already part of the child justice system, legislation is needed to ensure consistency and clarity to all role-players in the system. Currently, the Criminal Procedure Act requires an arresting officer to inform a probation officer within 48 hours of the arrest of a child, but does not spell out what the probation officer is required to do after being so informed. Furthermore, in practice arresting officers do not routinely inform probation officers of the arrest of a child.  The Bill therefore sets out the responsibilities and powers of probation officers. It will also complement the provisions of the Probation Services Act.  

Just less than half the children who were consulted in the drafting process that had been through the criminal justice system said that a probation officer had assessed them. Most assessments took place in provinces where there are established assessment centres. This highlights the importance of having sufficient probation officers to manage the workload. Some provinces have experimented with appointing assistant probation officers and have found that that this has lead to probation officers being able to meet their obligations. 

Of those children who said they were assessed, just less than two-thirds were assessed within 48 hours. The rest were assessed a week or more after arrest. The experience of those children who were assessed was positive. Two thirds thought the assessment had been done properly.

To protect the privacy of the child during assessment, the Bill says that the place where the assessment interview is held should be conducive to confidentiality. Most children consulted who had been assessed said their assessments took place in private offices that were either at a court, police station, prison or place of safety. The Bill says parents must be present at the assessment if possible. Just over half of children consulted who had been assessed had a parent, relative or guardian present during the interview. 
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What is a preliminary inquiry?   

The Child Justice Bill proposes a preliminary inquiry procedure, which should be held after assessment, within 48 hours of arrest and prior to the child’s plea. This is an entirely new procedure, supported by most child justice practitioners. A large majority of children consulted in the drafting process felt the preliminary inquiry, as it was explained to them, would be of benefit to children accused of committing offences. 
The procedure will be presided over by a designated district court. The objectives of this procedure are to establish whether the child can be diverted, to provide the prosecutor with an opportunity to determine whether the case should proceed to trial, and to determine the release or placement of a child. 

The preliminary inquiry:
· Sets out procedures to determine whether a child can be released

· Safeguards the ‘last resort’ and ‘shortest possible period of time’ principles of child justice through provisions relating to where the child must be detained, if he or she cannot be released

· Sees to it that the assessment and recommendations by the probation officer are considered and provides the framework within which more information that may be necessary can be collected

· Ensures that a proper age determination of the child occurs. Various provisions in the Bill relating to capacity and sentencing depend on specific ages 

· Ensures the diversion process meets the needs of the individual child, where a child is divertible

· Ensures that the due process rights of the child are protected if the child does not wish to accept responsibility and be diverted

· Allows the prosecutor to remain dominus litis and as such determine whether a matter should be prosecuted or not
· Allows for a neutral chair, in the form of a judicial officer, to ensure a power balance between the interests of the state and the interests of the child in determining questions such as detention and an appropriate diversion option.
· Ensures a child’s participation in the process.
Because of the many delays that occur, the Bill provides for stringent time periods. The child must appear before a preliminary inquiry within 48 hours. The magistrate presiding over the inquiry can postpone the inquiry for a number of reasons, but only for 48 hours. After this, one final postponement of 48 hours is permitted, but only if this can facilitate diversion. If the preliminary inquiry has not been finalised by this time, the inquiry must be closed and the matter must proceed in the normal course. 

There is provision for a longer postponement of 14 days where a more detailed assessment of the child is necessary, for example, where the child has a history of offending or is being assessed for a young sex offenders diversion programme.  

What are the issues around the age of a child? 
The main issues around age of a child are:

· The age until which children should fall under the provisions of the Bill; 

· The minimum age for prosecution of a child;

· The age until which criminal incapacity is presumed but may be rebutted;

· Problems around determining the age of a child.

The Child Justice Bill says children under 18 should be separated from the adult criminal justice system. This is consistent with our present criminal justice system, the Constitution, and international conventions.

The minimum age of prosecution set by the Bill is 10. This is based on agreement among stakeholders as well as scientific evidence on child development. International conventions do not specify a minimum age capacity. The UN has criticized countries that fix their minimum age of criminal capacity at less than 10. Almost three quarters of children consulted in the drafting process felt that children under 10 are incapable of planning and carrying out a criminal act on their own.

The Bill retains the common law presumption of incapacity for children under 14. Only if they are shown to appreciate the difference between right and wrong (part one of the test) and to act accordingly (part two of the test) is the presumption rebutted. This provides flexibility and protection for children aged between 10 and 13 who differ in emotional and intellectual understanding during those developmental years. 

A study of the attitudes of magistrates in respect of criminal capacity found that with children under 14 magistrates make a great effort to arrange diversion; any doubt as to the child’s criminal capacity, was seen as an opportunity for charges to be withdrawn.  

The Bill strengthens the practical operation of the presumption of incapacity. Magistrates at present tend to apply only part one of the capacity test. The Bill provides that the Director of Public Prosecutions must issue a certificate of intention to prosecute a child below the age of 14 years. The prosecution or the child’s legal representative can request that a child be evaluated, at state expense, to determine cognitive development abilities. This will prevent indiscriminate prosecution and ensure the question of criminal capacity is appropriately evaluated. 

Many children accused of crimes in South Africa do not know their exact age. The Bill proposes certain measures for determining a child’s age. The probation officer must make an assessment on the available evidence, which may include statements from parents and an examination by a medical practitioner. However, the inquiry magistrate must make the final determination of the child’s age. 


What are the different types of sentence envisaged by the Child Justice Bill?  

The Child Justice Bill provides for a wide range of sentencing options. These sentencing provisions allow an individualised response to a particular child. The Bill provides that part of the purpose of sentencing must be to encourage the child to understand the implications of his or her crime and be accountable for the harm caused. All the diversion options are also available as sentencing options.

The Bill provides that a court must, after convicting a child, pass sentence in accordance with the Bill. The types of sentence provided for in the Bill are:

· Community-based sentences, including level two diversion options (orders over a maximum of 6 months, such as family time orders, requiring the child to spend a certain amount of time with his or her family) and orders such as community service to a maximum of 250 hours over a period of 12 months

· Restorative justice sentences, such as family group conferences and victim-offender mediation, which result in a recommendation which may be confirmed or altered by the court

· Correctional supervision (as provided for in the Correctional Services Act) for not more than three years for children over the age of 14 only

· Residential requirement sentences, which involve compulsory residence in a residential facility or place other than the child’s home, and may include a programme involving periodic residence away from home

· Residential facility sentences. A residential facility is any residential facility designated to receive sentenced children. Sentences with a residential element may not be for more than 2 years, and persons older than 18 may not remain in residential facilities

· Prison sentences may only be imposed on children older than 14 and substantial and compelling reasons must exist for imprisonment, such as conviction on a serious offence or previous failure to respond to alternative sentences. Prison sentences may not be imposed for minor offences such as trespassing, contained in Schedule 1 

· Postponed sentences, with or without conditions, for a period not exceeding three years. The court may request the probation officer to supply regular reports regarding the child compliance with any conditions imposed

· Suspended sentences, with or without conditions, for a period not exceeding five years

· Penalties in lieu of fine or imprisonment, such as symbolic restitution or the payment of compensation

The courts have consistently held that probation officer reports are necessary for sentencing purposes. The Bill confirms this by requiring a child justice court to request a pre-sentence report from the probation officer before imposing sentence.  The report must be completed within one month of being requested.  

Should the court decide to impose a sentence different from the one recommended in the pre-sentence report, the Bill provides that the reasons for doing so must be recorded. 

The court can dispense with a pre-sentence report if the child is convicted of a minor (Schedule 1) offence, and delay would cause undue hardship, but may not impose a residential requirement.

Where a child has been sentenced to attend a residential facility, he or she may not be held in prison or police custody pending the designation of that facility.

What about life imprisonment? What are the problems associated with sending children to prison?

The Bill prohibits life-imprisonment for children, as required by international law. Imprisonment for children less than 14 years is also prohibited. This is line with the ‘last resort’ and ‘shortest time period’ principles of child justice. 

A large majority of children consulted in the drafting process agreed that no child should be sentenced to life imprisonment. Children gave the following reasons: 

· Children have their whole lives ahead of them and can still change their ways

· It is cruel to rob a child of his or her life, dreams and family

· Children should be allowed to attend school and receive an education
· It will prevent children from becoming depressed and committing suicide

Children consulted who had been through the criminal justice system reported incidents of sodomy, gang recruitment, physical assault, murder and theft in prison. 

Almost two-thirds of children who had been though the criminal justice system reported that their first contact with gangs occurred in prison, either awaiting trial or while in prison serving a sentence.


What does the Child Justice Bill expect of the police?

A police officer must have due regard for the dignity and well being of a child, when arresting him or her, in terms of the Child Justice Bill. The Bill encourages the use of alternatives to arrest. Minimum force must be used. Any use of force must be reasonably necessary and proportional to circumstances. Deadly force is prohibited except where there is a threat of imminent death or serious bodily harm. 

The majority of children consulted in the drafting process, that had been through the criminal justice system, reported that police had physically assaulted them. More than half said they had witnessed or experienced excessive force being used on arrest of a child. Some of the most shocking examples included placing a child in a plastic bag and pushing him under water, a child who had been given electric shocks, and two children who had been assaulted and then placed in the boot of a car. 

The Bill says that on arresting a child a police officer must

· Tell the child with what crime he or she is being charged

· Inform the child of his or her rights in the prescribed way

· Explain to the child what procedures will follow 

The requirement that the child be informed is very important, as ignorance of what is occurring can only lead to further trauma for the child. Some 40% of children consulted, who had previously been arrested, said they had not been informed of their rights as an arrested person; they were informed only of the charges against them. 

Police must take the child to a preliminary enquiry within 48 hours of arrest, whether or not an assessment has been done, in terms of the Bill. Police must release a child in detention for a Schedule 1 offence (minor offences such as ordinary assault or trespass) into his or her parents’ or guardian’s custody before the preliminary enquiry, except in exceptional circumstances. Police may not release a child accused of a Schedule 3 offence (serious offences) prior to the preliminary inquiry. 

A police official must notify the parents of an arrested child, or an appropriate adult, as soon as possible after the arrest. Almost 60% of the children consulted in the drafting process, that had been arrested previously, said they saw their parents only after more than a day had elapsed. 

Parents (or an appropriate adult or a legal representative or independent observer) of an arrested child must be present at an identity parade, confession or admission, if such evidence is to be admissible in a subsequent trial, in terms of the Bill. Only 15 % of the children who had been arrested reported that their parents or an appropriate adult were present when their fingerprints were taken, while they were giving a confession or admission, or when they stood in an identity parade. More than half did not know why police did not contact their parents.


What is the role of probation officers and assistant probation officers?

Probation officers and assistant probation officers play a very important role in the child justice system, and with the enactment of the Child Justice Bill their role will be formalised and clarified. Probation officers will have to:

· Assess a child after arrest and before the preliminary inquiry

· Make a recommendation at the preliminary inquiry

· Arrange and monitor any diversion options

· Prepare pre-sentence reports with recommendations

The purpose of assessment is to: 

· Determine the probable age of the child;

· Establish the prospects for diversion; 

· Determine whether the child is in need of care; 

· Formulate recommendations for the release of the child that, where possible, will avoid pre-trial detention. 

The Bill provides that at assessment, the probation officer must explain the purpose of assessment to the child, inform him or her of his or her rights, and find out whether the child intends acknowledging responsibility for his or her actions. The probation officer may consult with the prosecutor, any police official involved in the matter, and anyone who may provide necessary information. The probation officer must then complete an age estimation report and an assessment report with recommendations.

The Bill provides that the probation officer must, after submitting his or her reports, then attend the preliminary inquiry along with the child and the child’s parents and guardians, and anyone else the inquiry magistrate has seen fit the subpoena. At the inquiry the probation officer may be called upon to explain, elaborate or justify any statement or recommendation made in the report.

If the child is then subsequently referred to a diversion option such as family group conference or victim-offender mediation, the Bill provides that the probation officer must convene the conference within 21 days. The probation officer must record the details of and reasons for any plan agreed to at the conference. 

Probation officers are also involved in presenting developmental programme interventions, and have to report back to prosecutors on each individual child’s co-operation and insight development, as well as the possibility of withdrawing a case, where such a programme was a pre-trial intervention.

Where a child is referred to court and subsequently convicted, the court must request a pre-sentence report from the probation officer, prior to imposing sentence. The Bill provides that the report must be completed within a month of being requested.
What is diversion? Why do we need legislation governing diversion? What kinds exist?

Diversion is the practice of referring a child away from formal court procedures, with or without conditions and at any stage in the criminal justice process. Diversion is closely linked to the concept of restorative justice. Restorative justice involves offenders making amends for what they have done and initiating a healing process for themselves, their families, the victims and the community at large. The goal of restorative justice is for offenders to rejoin the law-abiding community and thereby prevent re-offending. 

Diversion is not a soft option. It involves an appropriate intervention in order to bring about a change in the behaviour of the child. Diversion involves giving communities a bigger stake in justice. The guidance of families and communities, supported by professionals and specific interventions, can make children understand the impact of their crimes on others and ensure that they put right the wrong they have done.

The practice of diversion has been developing in South Africa over the past decade. Although it is a feature of our child justice system, there is no legislative framework in place to regulate diversion. 

This lack of a legislative framework has led to problems. Importantly, the practice of diverting children in South Africa has become inconsistent. Less than a quarter of our courts, that is just over 100 of our 500 courts, actually practice diversion. In small towns, only the predominantly “white” areas practice diversion.  

Other specific problems have arisen; to give an example, in the case of M v The Senior Public Prosecutor, Randburg, a prosecutor’s exercise of discretion was challenged. Two girls had been charged with theft in the same matter. The one pleaded guilty and was convicted and the other was diverted. The case challenged the prosecutors’ decision to prosecute the one accused. The court inferred, in the absence of evidence to the contrary, that the prosecutor did not consider diversion and that this implied an improper exercise of discretion, in that the prosecutor did not apply himself properly and fully to the content of what was before him.

To ensure good governance, consistency, certainty and just administrative action, it is essential that provisions relating to diversion, such as are included in the Child Justice Bill, are enacted. Diversion is a central feature of the child justice system proposed by the Bill. 

Children were consulted in the process of drafting the Bill. Only a third of children who had been through the criminal justice system said that they knew what diversion was; just under a third had at some stage been diverted, for crimes such as housebreaking, theft, assault, or shoplifting. 

A child must voluntarily acknowledge responsibility before being considered for diversion, in terms of the Bill. The majority of the children consulted who had been diverted (90%) reported that they had truthfully admitted to having committed the offence before being diverted. Among those diverted, 90% reported that they had completed the programme successfully and felt that it was of benefit to them.

Those who had been diverted but had not admitted guilt claimed they had told the prosecutor or probation officer that they had not committed the offence but were diverted none the less. This highlights the importance of respecting the child’s due process rights.

The majority (83%) of children consulted who had been though the criminal justice system felt that if they had been given one of the diversion options listed in the Bill, it would have helped to make a change in their life. They were asked to hypothesise how their lives would have been different. Some of their responses are listed below:

· I would have realised what was wrong with my behaviour and changed 
· I could have learnt about consequences of crime
· I may have completed schooling or other ambitions
· I could have spent my time in a better way than being in prison
The Bill sets out large range of innovative diversion options, based on identified needs and the diversion options currently available.  The options are categorised in three levels from least to most onerous, and range from a series of orders through to specific programmes. 

Level one comprises the least onerous options, such as written apologies, family time orders, referral to counselling or therapy, and symbolic restitution. Level one orders may be for a maximum of three months. Level two includes orders contained in level one but may be for a period of six months. Orders for a maximum of 50 hours community service over 6 months, referral to family group conferences, and referral to victim-offender mediation are also level two orders. 

Level three contains the most onerous diversion options and applies only to children older than 14.  This level includes referral to a programme with a residential element, that is, the child will reside away from home for part of the programme. Community service of 250 hours over a year is also a level three option. 

Diversion programmes run by NICRO which exist at present include the Youth Empowerment Scheme (YES), a life-skills programme over six weeks; Pre-Trial Community Service (PTCS); Victim-Offender Mediation (VOM); Family Group Conferences; the Journey, a programme aimed at high-risk children lasting between three and 12 months and involving life-skills training amongst other things; and SAYStop, the South African Youth Sex Offenders Programme. 

The Bill provides that probation officers must assess children arrested and make appropriate recommendations with regard to diversion at a preliminary inquiry. They must also monitor compliance with diversion, and if a child fails to comply with any condition of a diversion option, inform the inquiry magistrate of that non-compliance. 


What are the trends on sentencing and diversion of children?

Figures for the 1998/1999 and 1999/2000 financial years on diversion and sentencing of children show some important trends compared to previous years:

· More children are being sentenced to prison

· Sentenced children receive longer sentences

· The number of children diverted each year is increasing


About half of all sentenced children in prison are there for property crimes, just under a third are in prison for crimes of aggression, and 15% for sexual offences. Less than 1% of children are serving sentences for drug offences. 

While the number of children in prison declined from 1997 to 1998, the number increased again from 1998 to 1999.  The most substantial increase in numbers was among 17-year olds. The only decrease was in the 7-13 year age group. 

NICRO remains the primary provider of diversion services, with 9446 cases referred in 1998 and 9984 in 1999. The highest number in one month was 1420 in October 2000. The compliance rate is more than 80%, and few cases are returned to court. 


In 1998/99, three provinces, Western Cape, Eastern Cape and KwaZulu-Natal accounted for 70% of cases, but this dropped to 63% in 1999/2000. While the provinces of Gauteng, Mpumulanga, North West and Limpopo contain 45% of South Africa’s population, they account for only 26% of diverted cases together. 

The offence profile of diversion cases remains at about 80% for property crimes, 10% crimes against the person and 10% victimless crimes (such as drug offences). 


What is the role of NICRO?

NICRO is the South African National Institute for Crime Prevention and the Reintegration of Offenders. NICRO remains the only national non-government organisation providing comprehensive crime prevention services across South Africa. 

NICRO is the main provider of diversion services for children in South Africa, providing diversion services since 1992. 

NICRO’s research indicates that the diversion it has provided has a very high success rate in preventing re-offending, and in reintegrating children into their families and communities. 

NICRO handles more than 10 000 diversion cases each year in all nine provinces. NICRO has five diversion programmes: 

· The Youth Empowerment Scheme (YES), a life-skills programme of 6 weeks; 

· Pre-Trial Community Service (PTCS), in terms of which the offender performs community service at a non-profit organisation; 

· Victim-Offender Mediation (VOM), in which the victim and offender meet and work out a mutually acceptable agreement; 

· Family Group Conferences, which are similar to VOM, except they involve the families of the victim and offender in the process; and 

· The Journey, aimed at high-risk children; the programme lasts between three and 12 months and involves life-skills training amongst other things.

NICRO therefore plays an important role in the child justice system at present, and will continue to do so after enactment of the child justice bill. 

NICRO does internal assessments of children before they are admitted to a NICRO programme. NICRO has the right and the responsibility not to accept an unsuitable candidate in its programmers. 
At present, with family group conferences, probation officers are responsible for contacting service providers and reporting back to the inquiry magistrate or the court, but the conferences themselves are be convened (facilitated and co-ordinated) by non-state actors such as NICRO. 

NICRO’s at present is also involved in monitoring child justice structures.


What about child sex offenders? What are the trends? 

In March 2001 there were 211 sentenced child sex offenders in South African prisons. Only 2.3% of all persons in prison for sexual offences are children. The number of children sentenced for sexual offences in South African prisons is decreasing at a rate of about one a month.  However, the number of children in prison for sexual offences, but not sentenced, is increasing at a rate of about three per month. 

Since January 1999, there have been more unsentenced than sentenced children in prison for sexual offences. For most other crimes, and for adults, there are usually more sentenced than unsentenced prisoners.  

This suggests that uncertainty has resulted in many children spending time in prison without a court of law making the decision to sentence them with prison time. The graph of child sex offenders in prison is also not smooth (as it is for adults), which suggests inconsistent management of child sex offenders. By far the majority of such sentenced children are seventeen years of age (approximately 60%), while with unsentenced children, sixteen- and seventeen-year-olds are more closely matched (38% and 44% respectively, in December 2001). 

Prison data can only reflect trends on children who end up in prison; what about arrests? 

The number of children arrested for sexual offences in the Western Cape is less than 500 per year; about 45% of these cases are prosecuted, while 30% are withdrawn. Only 5% are diverted.  Of concern is that about 25% of all such arrests of children have an “unknown” outcome. 

Approximately the same pattern is observed with all reported sexual offences in the Western Cape: about 50% of these are prosecuted and about 30% withdrawn. The Western Cape experiences a somewhat higher incidence of rape, attempted rape and sexual assault than most provinces; this should be borne in mind when attempted to extrapolate the arrest data for children to the rest of the country. 

 

The East Metro Child Protection Unit (CPU) is one of 45 such units in the country that deal with sexual offences perpetrated against children. An analysis of the 865 arrests made by this unit over the period April 2000 to January 2002 showed that the proportion of arrests per month where the alleged perpetrator was a child varied from 40% to 13%.  

Of all the CPU indecent assault cases, in 25% a child was arrested, while of all the CPU rape cases, in 22% a child was arrested. Those aged 18-30 accounted for 37% of all rapes although that age group comprises only 28% of the Western Cape population. 
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Children over 10 contributed somewhat more to these CPU sexual crimes than would be suggested purely by their share of the population in the Western Cape. This is to be expected, as a child committing a sexual crime is more likely to do so against another child, than against an adult.  

Data analysed from a study on social fabric crime in the Northern Cape found that those younger than 18 contributed less to social fabric crime (where the victims were both adults and children) than their share of the population might predict. Persons aged 18-30 committed far more than might be predicted; they comprise 29% of the Northern Cape population, but contributed 47% of social fabric crime. 

Data obtained from Childline on telephone calls received relating to sexual abuse of children, where the age of the perpetrator was known, found that persons in the 15-20 age group were identified as perpetrators in 35% of such calls, while 19% were younger than 15. The Western Cape accounted for 16% of calls for all kinds of abuse, but accounted for 27% of all calls relating to child sex abuse. The Red Cross Children’s Hospital has found that the average age of the perpetrators of sexual assault on children seen at the hospital was 20. 


What is expungement and why is it necessary?

A criminal record is expunged if it is removed from the criminal record of a person who has been convicted of an offence. The Child Justice Bill provides that a magistrate must, at the time of sentencing a child, issue an order regarding whether, when and under what conditions the record of the child must be expunged, including reasons for the decision. If a date is set it may not be more than five years from the date of sentence.   

However, the Bill provides that records of serious offences may not be expunged. These are offences contained in schedule three and cover offences such as murder, rape, robbery and indecent assault (GBH) robbery with aggravating circumstances, any offence under the relevant section of the Drug and Drug Trafficking Act where the value of the substance is more than R50 000, and any offence relating to the dealing in or smuggling of ammunition, firearms, explosives or armaments.
Expunging is an important addition to the present system, as it will provide a light at the end of the tunnel for children  (except those convicted of very serious offences) so that they may get on with their lives and not be forever stigmatised by actions committed as a child.  

The exclusion of children convicted of schedule three offences from these provisions balances the needs of the child and the needs of society, to which the Bill is sensitive. 

Most children consulted in the drafting process, especially those who previously had been through the criminal justice system, felt that children who had been convicted should have the record of the conviction removed after a certain period of time.  

Somewhat less than half of the children consulted felt that a criminal record did deter a person from crime, as they knew they might go back to prison if caught again. 

However, a similar proportion felt that a criminal record did not help prevent crime, as people with criminal records experienced problems with finding employment, opening bank accounts, and being granted credit. Such difficulties could lead them back to crime, the children said.

Children also felt that conditions should be attached to the expunging of records, such as that the child should: attend a life skills programme; demonstrate to the magistrate that he or she has changed; maintain a clean criminal record for a certain period of time; complete a period of community service; undergo a psychological assessment; and apologise to the victim and the community.


What is ‘restorative justice’? 

Is it a foreign concept? Will it work in South Africa?

Restorative justice is a theory of justice that relies on reconciliation rather than punishment. The theory relies on the idea that a well-functioning society operates with a balance of rights and responsibilities. When an incident occurs which upsets that balance, methods must be found to restore the balance, so that members of the community, the victim, and offender, can come to terms with the incident and carry on with their lives. 

In order for this to happen, the offender must accept responsibility for the fact that his or her behaviour has caused harm to the victim, and the victim must be prepared to negotiate and accept restitution or compensation for the offender’s wrongdoing.  In essence, restorative justice aims as far as possible to ‘put right the wrong’. It is based on the idea that we are all connected, that crime is a violation of relationships, and that such violations create obligations.

Although formal ‘restorative justice programmes’ were first introduced in countries such as Australia and New Zealand, restorative justice concepts are certainly not new to South Africa, and it is not true to say we are importing an inappropriate foreign concept. On the contrary, in South African communities, the way of dealing with children has traditionally included mechanisms that encourage children to take responsibility for their actions. This includes outcomes such as an apology, restitution and reparation, and restoring relationships between offender and victim. 

In addition, where a community is involved, meetings are held publicly so as to provide everyone with a sense of ownership in the process. This is still evident in the way traditional courts function and the principles they uphold. Offenders in most cases are not separated from their support system of family and close relatives, and those closest to offenders hold them responsible.  In other words, concepts that have now been labeled restorative justice have been in use in South African communities for some time. 

Victim-offender mediations and family group conferences are two formal types of restorative justice programmes mentioned in the Child Justice Bill. But restorative justice is not limited to these programmes. Restorative justice can embrace any other programme using restorative justice concepts.  

Some other examples of restorative justice programmes are crime repair crews; victim intervention programmes; peacemaking circles; victim panels that speak to offenders; sentencing circles; community reparative boards before which offenders appear; victim-directed and citizen-involved community service by the offender; community-based support groups for crime victims; and community-based support groups for offenders.


What is a family group conference?  

The family group conference is a restorative justice mechanism by which families and communities are involved in making decisions about children who are accused of crimes. The family group conference aims for negotiated solutions to conflict. It is a form of re-integrative shaming designed to heal the breach in social relationships caused by the commission of an offence.  

The family group conference was pioneered in New Zealand in the 1980s during the reform of their juvenile justice system. It is a form of restorative justice that was devised after consultation with the public, including Maoris and Pacific Islanders, throughout New Zealand.

The first step is that the child must acknowledge responsibility for his or her actions. The family group conference itself is a meeting of all the people who are significant in the child’s life, as well as the victim and the persons supportive of the victim.  The main goal of the conference is to formulate a plan about how best to put the wrong, right. All the parties agree to the eventual outcome.

Conferencing is perceived to be especially suited to young offenders, as it allows for early intervention in what may otherwise become a criminal career. Children may also be more amenable and responsive to the re-integrative shaming process, as their personalities are still developing, and the process involves people close to them such as their parents and families.

Australia, Canada, the United States and the United Kingdom have all piloted some form of family group or community conferencing as diversion or sentencing options.  

In South Africa, NICRO first began introducing the idea of diversion of children away from the criminal justice system in 1992, using the concepts of restorative justice. In 1995 the Inter-Ministerial Committee on Young People at Risk set up a pilot family group conference in Pretoria.

Other South African pioneers of family group conferences are the Stepping Stones Project in Port Elizabeth, the Durban Assessment, Reception and Referral Centre, the North West Province Department of Social Services, Arts, Culture and Sport, and the Restorative Justice Centre. 

The Child Justice Bill provides for family group conferences to be a restorative justice sentencing option. In terms of the Bill a court may confirm, substitute or amend the recommendation arising from a family group conference. If the court does not confirm the recommendation, it must note its reasons. Should a child not comply with the recommendation as confirmed by the court, the probation officer must notify the court, and a warrant of arrest for the child may be issued. 


What is the idea behind child justice courts and one-stop centres? Do we have any at present?

The Child Justice Bill provides for specialised child justice courts and one-stop child justice centres, for all cases involving children, except when the child is charged with treason, murder or rape. The aim of such courts is to ensure an appropriate environment for child offenders and to facilitate the child justice provisions of the Bill.

This does not require the establishment of 500 new courts. Instead, a specific court in every magisterial district will be designated a child justice court, and regional one-stop centres will also be established.

The Bill provides that the location and design of the courtroom of a child justice court as well as the proceedings must be conducive to the dignity and well being of children: proceedings will be conducted in a language that the child understands; questions and responses will be framed in a way appropriate to the child’s developmental level; and the proceedings will be informal to encourage the maximum participation of the child. No leg irons will be permitted, and handcuffs allowed only in exceptional circumstances. No child will be held in a cell at court or transported to court with adults.

One-stop centres will be established to streamline the whole process from arrest to the formal court process. All the major services will be in one building – holding cells, assessment rooms, police services, probation services, a courtroom and rooms for presenting diversion programmes, so that parents and children will not need to travel. 

It is envisaged that each province will have a one-stop centre. The Bill provides that the jurisdictional boundaries of these regional one-stop centres do not have to correspond with the boundaries of existing magistrates’ courts.  The Mangaung One-Stop Child Justice Centre in Bloemfontein and Stepping Stones in Port Elizabeth are examples of centres that already exist.

The Bill provides that the ministries of Justice, Social Development, Safety and Security and Correctional Services will all responsible for the provision of resources and services for the one-stop centres. 

Children consulted in the drafting process who had been to court said the experience was scary and that they felt nervous, embarrassed and disappointed. Some 40% felt they were not given a chance to tell their story, and the majority were transported or held with adults. However, children who had been through Stepping Stones said this:
· Stepping Stones made me and my family feel understood

· Being there taught me about the law

· It gave me a second chance

· It prevented me from being sent to prison

What happens at the Mangaung One-Step Centre?

The most recently established one-step centre in South Africa is the Mangaung One-Step Centre in Bloemfontein. Regional one-stop centres are provided for in the Child Justice Bill. The idea behind such centres is that they streamline the whole process from arrest to the formal court process, with all the major services in one place.  

A committee consisting of probation officials from the Department of Social Development, the Department of Justice, and officials from NICRO and SAPS got together in 1996 to work on ways of dealing with children in conflict with the law. By 1998, after visiting the Stepping Stones Centre in Port Elizabeth, they formulated a business plan for the centre, which was submitted to the Inter-Ministerial Committee (IMC) and R1.3m was allocated to the project. 

The Mangaung centre began operating in May 2002, with a centre manager, a probation officer, six child justice workers, one NICRO social worker, one magistrate, one prosecutor, one interpreter and an office for SAPS officials. Two houses on the Monument Place of Safety premises have been converted into the centre, while the place of safety itself is being converted into a secure care facility, which will serve as a holding facility for children awaiting trial for serious offences.  

There is a reception section run by the Department of Social Development where children are assisted. There is also a SAPS section where children who have been arrested are assessed. There are six holding facilities with beds, bed linen, toilets and basins, as well as under floor heating for winter. There is a bell so a child can call for assistance if necessary. 

The centre is open 24 hours, with all personnel except police working normal office hours, and Department of Social Development officials on stand-by on a rotation basis. Team building sessions are held every quarter with the personnel, to ensure good interdepartmental relationships. 

Police report that 194 children occupied the cells from 1 June to 20 October 2002; they receive an average of ten children per weekend. There are nine police and nine guards working on a 24-hour shift basis at the centre. Police tasks include: 

· Receiving children after arrest and making contact with the social development official

· Making efforts to release the child into the care of his or her parents – the holding facility is a last resort

· Providing food for children in the holding facilities

· Taking children to the doctor where necessary

· Where children can’t pay for transport, taking them home; transporting children between the centre and Grootvlei and Tshiriletsong Place of Safety

· Keeping the holding facility in good order

An assistant probation officer is on stand-by 24 hours a day. Probation officers or assistant probation officers screen a child received at the centre immediately to determine if it is in the interests of the offender, the community or the victim to keep the child in the holding facility for the night or weekend until the child appears in court on the first available working day. This process includes an interview with the offender and his or her guardians. Should a release be appropriate, the probation officer makes a recommendation to the investigating officer. 

Before the first court appearance, the probation officer conducts a full assessment to see if the child is first offender or in any way known to the Department of Social Development or to NICRO. The seriousness of the crime, the age of the child, and whether the child admits to the crime is also established.  

A recommendation is then made on whether or not there should be diversion, and after a discussion with the probation officer and prosecutor, the case is either diverted or the child prosecuted. Up to September 2002, 564 children were assessed at the centre and 231 diverted to developmental diversion programmes held by the Department or by NICRO. 

The centre prosecutor reports that an average of 47%-50% of all cases have been withdrawn, after diversion interventions. At the centre, NICRO:

· Offers counselling for parents or guardians and children

· Involves children in life skills programmes, creates opportunities for community service;

· Exposes young people to restorative justice

Since the centre opened, 123 children who had committed petty offences went through NICRO diversion programmes, and 90% successfully completed the programme and their cases were withdrawn. Of all referrals, only 6.5% have re-offended.  

The centre also runs a programme called ‘From Scars to Stars’. The programme was developed because parents struggling with their children kept on coming to the centre asking that their children be sent away and these are the kinds of children who often end up committing crimes.  The programme is used as a diversion option for children already in conflict with the law as well as a community-based programme. The programme encourages positive self-esteem, and covers problem solving, drugs, sexuality, decision-making, and motivation. 

The centre also runs a prevention project called “Getting Smart in Being Tough” which targeted schools in areas where the most incidents of children in conflict with the law take place. Leaders from seven schools and a youth group were targeted, and in 2001, at the first camp, 33 children attended. Topics covered included self-esteem, leadership, relationships, drug and alcohol abuse, crime, HIV/Aids, and Satanism. The idea was that these leaders would establish crime prevention clubs in their schools. Six clubs of at least fifteen children each that were established as a result of the camp have now stabilised.
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