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This is a joint presentation on behalf of the Department of Justice and Constitutional Development and the National Prosecuting Authority. Our colleagues from the SOCA Unit of the NPA are present here with us to add to the presentation and to answer questions relating to their areas of work.

This presentation will look at existing activities in the Justice sector and the key changes in service delivery that the Child Justice Bill will require us to make. There will also be an assessment of the human and financial resources needed. 
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Let us begin by looking at the cycle of events following the arrest of children in the current system. The general pattern is that children are arrested and then appear in court within 48 hours. The case is then often remanded again and again for “further investigation” and in many cases the child remains in custody either in a police cell or in prison. 
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A new feature proposed by the Child Justice Bill is the preliminary inquiry. This is a procedure which aims to interrupt the normal cycle of events that I have described. It takes the place of the first appearance of a child in court, and aims to look at each case in some detail, in order to determine if a child can be diverted away from the court process, and if not, where the child will be placed during the pre-trial and trial period.
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The other important feature of the preliminary inquiry is that it is here that the decision regarding diversion will be made. The NPA has policy guidelines on diversion which are used by prosecutors. However, diversion is not equally applied throughout the country, and tends to depend on the ad hoc efforts of individual prosecutors. The NPA has embarked on a process of training prosecutors on diversion, and has started the introduction of diversion has been non existent, especially in rural areas. The Child Justice Bill provides a legal framework for diversion, which will help to provide a broader geographical access to this service for children. The NPA and the Department are in discussions with the Department of Social Development regarding standards for diversion. An audit of existing programmes has been undertaken by the Child Justice Project,  a report of which will be shortly forthcoming. However, it is important to note that the Bill allows for orders to be made at the preliminary inquiry that do not require referral to a programme, but instead the child is placed back in his or her home and the family ensures that he or she fulfills the agreement in terms of the order. 
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The current practice regarding remands of cases involving children in the criminal justice system is inefficient. Statistics provided by Westville Prison during 2001 indicate that one case involving a 16 year old was remanded 72 times.  A factor exacerbating the number of remands is the requirement in terms of section 29 of the Correctional Services Act no. 8 of 1959 that any child who is detained in prison awaiting trial must be brought back to court every 14 days. Although this provision was introduced in order to protect children in detention, the practical effect of it has been to choke the court rolls with remand appearances, few of which result in the release of children. Children interviewed during prison visits describe court appearances as “going to court to get your new date”, a clear indication of the cyclical pattern of remands. The fact that the case docket is constantly circulating between court and the investigating officer to meet the 14 day remand requirements cuts down on the time that investigating officers have to investigate cases involving children, and this leads to further delays.
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The Child Justice Bill proposes that a child awaiting trial in detention in prison should be brought back to court at least every 30 days, and a child in other forms of residential detention should be brought back to court at least every 60 days. There is added protection to ensure that children are not detained for too long during the trial period. The Bill provides, at clause 58(3) that where a child remains in detention and the trial is not concluded within 6 months from the day on which the plea was taken, the child must be released. These measures should cause investigation to be more efficient and for trials to be completed more speedily, resulting in savings for all the departments concerned with the trial, transporting to court and pre-trial detention.
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There are 747  magistrates’ courts in South Africa. Children might be brought before any one of these courts, but the majority of children committing crimes are in metropolitan and urban areas. There is currently no official specialisation of courts for children accused of crimes. In some major urban areas there are sufficient numbers of children being charged with crimes to warrant the setting aside of a court or courts to deal with such matters. These are called “juvenile courts”. However, the staff in such courts are not specially selected or trained, although some staff members have gained considerable experience and expertise. 
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The Child Justice Bill makes provision for Child Justice Courts. In terms of clause 50 (1) (a) “Any court to which proceedings against a child is postponed for plea and trial in terms of section 42 must be regarded as a child justice court”. Thus the setting up of new courts is not required.
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With regard to sentencing options, although a number of alternatives to imprisonment do exist in the current system, the courts still tend to over-utilise imprisonment as a sentence. Under the current law there is no limit regarding a minimum age for imprisonment of sentenced children. Children under the age of 14 are, regrettably, sometimes sentenced to imprisonment – from the period Oct 1998 to September 1999 a total of 66 cases of children under 14 sentenced to terms of imprisonment, compared with 4564 who were aged from 14 to 17 years.

The number of children being sentenced to imprisonment has risen in recent years. During 1999, 2000 and 2001 an average of 427 sentenced children were admitted to South African prisons per month. When averages are calculated for each year they are 390.8 for 1999, 438.5 for 2000 and 451.6 for 2001. This reflects an increase of nearly 16% in the monthly average number of sentenced children admitted to prison from 1999 to 2001.

Most children serving sentences are sentenced to less than 5 years in prison. According to Correctional Services Statistics on 11 September 1999 there were 1375 children serving prison sentences, and of these 239 or 17% were serving terms of longer than 5 years. More recent statistics show that 46% of children admitted during 2001 had been sentenced to 12 months or less. The majority of people under the age of 18 serve prison sentences of less than 5 years, but the number of children being sentenced to longer sentences is increasing. 

In the current system, children may be sentenced to Reform Schools (managed by the Department of Education) which are compulsory residential facilities offering academic and technical education. In 1996, when there was a cabinet requested investigation into the availability and suitability of such facilities there were nine Reform Schools in South Africa, seven for boys and two for girls. Since then however, the Western Cape facilities have been “rationalised” and a reform school in Kwa Zulu Natal has been closed.

Currently there are only 4 facilities receiving sentenced children, namely, Ethokomala Reform School for boys in Mpumalanga , Faure Youth Centre (for boys and girls), Ottery Youth Center (for boys only), and Denovo in the Western Cape, which is still in development. The total number of beds for sentenced children in these facilities is 300, and it will be increased to 420 when the Denovo facility in the Western Cape is complete (Inter-sectoral Committee on Child Justice 2002). The shortage of beds, and the fact that these facilities are not evenly spread through the country is causing numerous children who have already been sentenced to Reform School, to await designation in prison. The High Court has commented on this in a number of cases.
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The further use of community-based sentences is encouraged by the Child Justice Bill. The implementation of this aspect will be achieved through the departments of Social Development and Correctional Services making additional programmes available for such sentences to be carried out, and the Department of Justice and Constitutional Development ensuring that magistrates and prosecutors are aware of such programmes. Savings will be realised for the Department of Correctional Services if these alternatives can be used instead of sentences of imprisonment. The Child Justice Bill removes the possibility of children below the age of 14 years of age being sentenced to imprisonment, although other residential facilities for the accommodation of young children who commit serious and violent crimes will still be available.

The Child Justice Bill moves away from the terminology of “Reform School” and instead allows for children to be sentenced to a “residential facility” and the definition of this is broad enough to include facilities run by either the departments of Education or Social Development. This will mean that the Department of Education will be able to utilize Schools of Industry for the accommodation of sentenced children and also that currently existing and planned secure care facilities run by the Department of Social Development will be able to be utilised for sentenced children and not just for awaiting trial children as is currently the case.
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The current automatic review system is applicable to all convicted persons, including children. The rule is that where the magistrate has held the substantive rank of a magistrate for less than seven years, any sentence longer than three months imprisonment will automatically be reviewed by a High Court Judge, and where the magistrate has held the substantive rank of magistrate for longer than seven years then any sentence longer than 6 months imprisonment will go on automatic review. Sentences to Reform School are also automatically reviewed. In recent years there have been numerous review cases regarding children in the criminal justice system, and these have helped to set guidelines for good practice.
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The Child Justice Bill proposes a slight expansion of the current automatic review, in that all cases resulting in a sentence involving a residential element should go on automatic review, regardless of the length of the sentence. Sentences to any form of “residential facility” will also go on review. This will not place an intolerable burden on the courts. A perusal of the figures of children serving sentences in November 2000 indicate that 11% of the total were serving sentences of less than six months. The total number of children serving sentences at that time was 1624, and 11% of this amounts to 178 children. This is the category of convicted children whose sentences do not currently go on review but will be reviewed in terms of the new law. This, in addition to the sentences to a “residential facility”, whilst representing a slight increase in the number of cases to review, make up a tiny percentage of the overall number of cases which go on review each year. 
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Children have a right to legal assistance in South Africa in cases where a substantial injustice would otherwise occur, and where a child or his or her family cannot afford to pay for the services of a lawyer, State funded legal representation can be obtained through the Legal Aid Board. Although the percentage of children being legally represented has increased in recent years, a sample of children interviewed in prison in the year 2000 indicated that the number of those legally represented still falls below 50% of all cases appearing in court. A large number of children who are offered state funded legal aid decline these services, which indicates a need for education of children who have come into contact with the criminal justice system. There has previously been little or no specialisation amongst lawyers regarding legal representation of children.
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The Child Justice Bill provides for access to state funded legal representation when the child is remanded in detention, when there is a likelihood that a sentence involving a residential requirement is to be imposed, and when the child is at least 10 years old but not yet 14 and the matter is to be tried in court. The children in these categories may not waive legal representation. The idea of non-waiver may appear to be a provision that will cause a large increase in the number of cases that will have to be taken on by the Legal Aid Board. The Legal Aid Board agrees, however, that these categories correspond with the constitutional test of where a substantial injustice would otherwise occur.  It is also likely that the Child Justice Bill, with its focus on diversion of cases, will result in fewer cases going to trial overall, although the number of serious cases going to trial will probably remain much the same. These serious cases tend to be the ones in which children do have legal representation in the current system.
Planning for legal representation will be done primarily through making the legal aid officers as well as Justice Centre managers and staff aware of the requirements of the Bill, and through training of relevant Justice Centre staff and support for efforts to provide some specialization in legal representation of children. Training on Child Justice for these personnel has already begun.
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A very positive feature about the way the Child Justice Bill has been drafted is that it can operate within the existing system. The Preliminary Inquiry and the Child Justice Courts procedure will not require any new courts or personnel, but will require magistrates and prosecutors to spend more time on the first appearance than they would normally do, as the Preliminary Inquiry is held on the date of first appearance. This time should, however, be off-set by the amount of time that will be saved in relation to remands and trials. Concerns have been raised about the fact that in some cases magistrates may hear information during a preliminary inquiry which would cause them to recuse themselves from a resultant trial. In urban areas this does not pose a problem, but in rural areas where there may be only one magistrate, this will require them to enter into agreements with magistrates of neighbouring jurisdictions that they travel to each others courts to handle such matters from time to time, as is currently done in case relating to bail hearings or cases where magistrates have tried an accused person previously. In order to deal with this eventuality, operational costs pertaining to travel and subsistence have been factored in to the budget of the Department of Justice.
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The development of training materials is already underway, and the plan is to undertake the training shortly before the new law comes into operation. General awareness-raising will be done prior to that time, and is in fact already underway. Sufficient donor funding is available for the development of training materials and the actual training process.
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The Child Justice Bill empowers the Minister for Justice and Constitutional Development (in consultation with other relevant Ministers) to establish One Stop Child Justice Centres. An inter-sectoral process is underway to determine the most suitable places to situate such centres. Additional funds have been approved by treasury for the MTEF cycle 2003-2005. This amount, as well as the current use of roll-over funds and donor support place the department in a strong position to ensure that there is at least one One Stop Child Justice Centre in every province by the end of 2005.
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The Child Justice Bill provides, at clause 80, for “regulations regarding procedures to be put in place to monitor and assess the proper application of and compliance with this Act”. The Department of Justice and Constitutional Development, together with the Inter-sectoral Committee on Child Justice, has already begun to plan for structures and procedures to effectively monitor the new legislation once it is in operation. Money has been allocated in the department’s budget to assist with this process, and there is also donor funding earmarked for this purpose.
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In conclusion, the Department of Justice and Constitutional Development and the National Prosecuting authority are committed to improving service delivery for children in the criminal justice system. Whilst legislation is only one aspect of the this, it is believed that the Child Justice Bill offers a sound framework for service delivery that is efficient and effective, whilst also protecting children and balancing their rights and needs with the interests of victims of crime and society as a whole.
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