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Child Justice Bill

	Which “children” does the Child Justice Bill deal with? 


The Child Justice Bill deals with children under the age of 18 years who are accused of committing crimes. The South African Constitution provides that every person under the age of 18 years is a child.

Under the current law, children as young as seven can be tried in a court, although this is very rarely done. The Child Justice Bill says that children below the age of 10 years should not be prosecuted, and those between the ages of 10 and 14 are presumed to lack criminal capacity, but the prosecution can bring evidence to show that a particular child has criminal capacity. 10 years is still considered to be a low age according to world standards, but the presumption of lack of capacity will help to protect children who are immature. 

	Why should we deal with children who are accused of crimes differently from the way we deal adults? 


The Bill takes cogniscance of the fact that when we are dealing with child offenders we are dealing with human beings that are not yet fully developed. It also starts from the understanding that adolescence is a time for testing limits, and that although many children will commit offences during their teens, most will grow up to be law abiding citizens. The Child Justice Bill aims to give such children a chance to put right what they have done through diversion, which means that they do not get criminal records. Even when children commit serious 

crimes, their age is a mitigating factor when it comes to sentence, and there is a need for a wide range of sentencing options.

	Why do we need a separate law relating to child offenders?


At the moment the law relating to children in the criminal justice system is spread over four different statues, administered by three different departments. This means that people working in this field have to read four different laws to work out what must happen to children. This is particularly difficult for non-lawyers working in the system. A decision was taken by the government to create a more cohesive workable system, and it was found to be necessary to put the provisions in one new law. 

In addition to these practical reasons, South Africa has ratified the United Nations Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the Child, both of which require member states to develop separate laws and procedures for children in the criminal justice system

	What is Diversion?


Diversion is a way of getting children to take responsibility for what they have done without taking them through courts and prisons. They are instead set specific tasks, or required to attend a programme or in some way made to put right what they have done wrong. This helps them to understand the consequences of their behaviour and therefore to change that behaviour.

	Which cases will be diverted? 


The procedure set up by the Bill provides an opportunity to criminal justice professionals to deal with each case on an individual basis. These professionals have the discretion to deal with different cases and children differently, as the facts and circumstances dictate. If a child is generally well-behaved and has committed and offence that is not very serious, such a child will probably be diverted away from the criminal justice system. Not all matters will be diverted, however. Some cases will be considered to serious to divert, whilst in other cases the track record of the child may indicate that diversion would not be suitable.

How will the Child Justice Bill solve the problem of children awaiting trial  in prison?

The Child Justice Bill will remove the confusion caused by the two amendments to section 29 of the Correctional Services Act (1994 and 1996). The Bill encourages the placement of children in the care of their parents as the favoured option, and indicates that imprisonment of children should only be considered as a measure of last resort. Places of safety and secure care facilities are seen as other possible placements within that continuum, and Bail is available as an option. 

The Bill limits the detention of children in prison awaiting trial through the application of a schedule of offences for which children may be detained. Under the current law, such a schedule exists, but presiding officers have the discretion 

to detain children on other charges not included in the schedule if they are of the opinion that the circumstances are serious enough to warrant that detention. The Child Justice Bill removes that discretion.

 Finally the Bill includes a clause which requires that in cases where a child is in prison or other residential facility awaiting trial, and that trial takes longer than six months from the date of the plea being taken, the child shall be released from custody. This does not apply to murder, rape and robbery and may be deviated from where there are substantial reasons to do so. It also does not put an end to the trial, only to the detention. Nevertheless it will impact directly on the reduction of numbers of children awaiting trial, as well as on the length of their detention.

If we lower the minimum age for prosecution won’t more children be used by adult criminals?

The fact that children below the age of 10 cannot be prosecuted gives rise to the fear that children will be used by adults to commit crime. The fact is however, that we cannot blame the children for this – it is the adults that should be prosecuted and punished for using children in the commission of crimes. The Bill does deal with this in the section on offences and penalties. The Bill says that any court that convicts an adult of inciting, conspiring with or being an accomplice to a child committing a crime must find that to be an aggravating factor when sentencing that adult for the crime concerned. 

	What about parents, what are their responsibilities?


Children who commit crimes are often victims of neglect by their parents, and the question is often asked – what about the responsibility of parents? It is true that some parents don’t care when their children are in trouble and refuse to take responsibility, but most are upset and confused, and express an inability to deal with their children once they reach adolescence when peer pressure becomes a strong influencing factor in the child’s life. The Bill requires and supports increased responsibility from parents. A child who is arrested should be assisted by a parent or other appropriate adult as soon as possible, and the child should be accompanied at all hearings by this person. The diversion of children, particularly level one diversions, is very much focused on the involvement of families. The magistrate can issue “orders” which actually help parents to control and manage the behaviour of their children – with back-up support from the court. Examples are “good behaviour orders” and “family time orders”. This means that parents retain the primary responsibility for guiding their children and managing their behaviour, but they are empowered to do things that on their own they may find difficult, such as keeping children away from places and people that lead them into crime.

	What about victims of crime?


A positive feature about the Bill is that it takes a restorative justice approach, meaning that attempts to balance the needs and rights of victims with those of the offender. Victims are catered for in the Bill, in that a preliminary inquiry can 

be postponed to obtain their views before deciding whether or not a case can be diverted. Also, victims can, if they wish, become directly involved in the diversion or sentencing processes through participating in a family group conference or victim offenders mediation. The Bill also provides for compensation to victims and apologies to victims as part of diversion and sentencing options.

How does the Bill approach the issue of children who commit property crimes because they are living in extreme poverty?

The Bill has been drafting in such as way as to take into consideration the fact that there are more and more children committing crimes because of poverty. South Africa can expect to have an increasing number of orphans, and although being poor and being an orphan should not automatically label children as being “potential offenders” the fact is that their circumstances make them very vulnerable. The Bill has a special provision that says that when a child is accused of committing minor crimes in order to meet his or her basic need for food and warmth, then that child should referred for a children’s court inquiry, and be dealt with as a child in need of care rather than as a child offender.

	Is the Child Justice Bill soft on crime?


No. The Bill takes a very balanced approach. Children committing less serious crimes will benefit from diversion, thereby learning to correct their mistakes without coming in contact with other offenders. However, children who commit serious crimes will be prosecuted in the normal criminal courts. If found guilty they can be sentenced to periods of imprisonment. In line with international 

standards, the Bill does not provide for life sentences for children, but places no other restrictions on the use of imprisonment for children of 14 years and older who are found guilty of serious offences. Thus it is possible for a child to be sentenced to twenty years in prison in terms of the proposed Child Justice Bill.
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